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DIGEST 
I. TRADE-MARKS GENERALLY. 


I, 1. Nature or a Trape-Mark. 


I, 1, § 1. Character of Right. 
d. Source of Right. 
An act of sale conveying “all and singular the drug store business 


known as Bijou No. 5” gave purchasers thereunder the right to use the 
trade-name “Bijou No. 5” in connection with their business. s 


A trade-mark is not acquired by mere adoption but only by use, 
and there is no property right in a mark apart from actual use. 32 


Any trade-mark or trade-name, not unlawful in itself or against 
public policy, which has become of pecuniary value or business advantage, 
becomes property right, and, as such, is entitled to protection. 222 


~~ 


The use by defendants of the name “Skeezix” and picture of a cartoon 


character as a trade-mark for candy, though prior to such use by plain- 
tiff, held contrary to equity and good conscience, inasmuch as the latter 
was expressly authorized to use such marks by the creator of the cartoon, 
who had a personal property right therein. 286 


I, 1, § 2. Extent of Right. 
a. As to Territory. 

Where, after appellant had adopted and used the words “Sweet Six- 
teen” as a trade-mark for women’s dresses and established five sales shops 
for same in three cities on the Pacific coast, having also sold by mail some 
of the goods so marked in Salt Lake City, Utah and circulated catalogues 
therein, the acts of appellee in starting a similar business in Salt Lake 
City under the name of “Sweet 16 Shop, Inc.” and in registering the said 
name with the Secretary of State, held infringement of plaintiff's mark. 71 


The owner of a trade-mark may not, like the proprietor of a patented 
invention, make a negative and merely prohibitive use of it as a monopoly; 
hence, its adoption does not project the right of protection in advance of 
the extension of trade, or operate as a claim of territorial rights over 
areas over which it thereafter may be deemed desirable to extend the 
trade. 274 
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Where plaintiff had since the year 1919 sold flour under the trade- 
mark “Buttercrust” in western Tennessee, but had never extended its 
trade therein as far east as Nashville, it could not enjoin the use by defend- 
ant of the words “Butter Krust” on bread in and around Nashville and 
middle Tennessee, inasmuch as there was no competition. Q74 


b. As to Goods. 

Although complainant was first to adopt the words “Society Brand” 
as a trade-mark for hats, but did not put out felt hats under the mark 
until the year 1925, it could not, because of such use, enjoin the defendant 
from the use of the words “Society Club” on felt hats, begun three years 
previous, 327 


A mark which has been registered scores of times must be limited to 
the species of goods to which it was first applied, and it cannot be extended 
to all goods sold by owner of mark or even to all goods of the genus, 
if the latter embraces non-competitive groups. 327 


I, 1, § 5. License to Use. 

Where opposer, whose use of the words “Treasury Bond” as a trade- 
mark on writing-paper antedated that of applicant, gave the latter per- 
mission to use same on the former’s goods sold by him under the designa- 
tion “E.P.C. Treasury Bond,” opposer did not thereby part with its title 
to the said mark. 297 


Maker of artificial legs, in selling certain goods and chattels, together 
with good-will of business in certain described territory, and by agreeing 
to allow buyer use of trade-name and right to sell on royalty basis for 
ten years, did not lose exclusive right to name or established business 
location after expiration of term. 318 


I, 2. Wat May Be a Trape-Mark. 


I, 2, § 1. Color. 
Round red labels attached to lumps of coal, as respects color and 
shade, cannot be exclusively appropriated as trade-marks. 35 


Mere color cannot be appropriated as a trade-mark; and, the plaintiff 
could not, on the ground of its use of blue color on its egg beaters, deprive 
defendant from the use of blue on its beaters and boxes, particularly as 
the respective marks were not confusingly similar, and the use of blue 
colors for kitchen ware has been long common. 311 
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SEVENTEEN TRADE-MARK REPORTER 


I, 2, § 3. Descriptive and Generic Terms. 
(See also II, 8, § 3.) 

Use of name “Sea Fowl,” with picture of bird, on bags containing 
commercial fertilizer, held not deceptive or fraudulent, so as to authorize 
refusal to register trade-mark, in view of evidence that product was 
known by consuming public as being mixed artificial or manufactured 
product and not natural fertilizer known as Peruvian guano. 222 


I, 3. Trrre to a Trape-Mark. 


I, 3, § 2. Assignment and Devolution. 
Grant of exclusive use of trade-mark, limited as to duration and 
place, does not convey title or establish ownership of trade-mark in 
licensee or in purchaser of trade-marked goods for resale. 208 


I, 3, § 3. Abandonment. 

While a trade-mark is a symbol selected with the intent to appro- 
priate it to a particular class of goods, and with the hope that it will 
come to symbolize good-will, the fact that the good-will once associated 
with it has vanished does not end at once the preferential right of the 
owner to try it again upon goods of the same class. 159 


Where defendant’s predecessor first began the use of the word “Beech- 
nut” as a trade-mark for tobacco in 1897, but the use of the mark was 
discontinued from 1910 till 1915, due to lack of demand, such discon- 
tinuance did not amount to abandonment. 159 


I, 3, § 4. Under Trading With Enemy Act. 

The decision of the Supreme Court of Hongkong, granting plaintiff- 
petitioner injunction restraining defendants from using certain trade- 
mark in that territory held valid, and the decision of the Supreme Court 
of the Philippine Islands, reversing the decision on the ground that it 
was in error in holding that the sale of the trade-marks to defendant by 
the Alien Property Custodian was valid as to exclusive right to use the 
trade-marks in Hongkong, was reversed, on the ground that the Custodian 
could convey no rights to marks in English territory valid against those 
whom the English law protects. 111 


Where Federal Trade Commission granted license to use enemy- 
owned trade-mark, under Trading With the Enemy Act, without seizing 
property or acquiring title, licensee did not become owner of trade-mark, 
but only acquired right to use it for limited time on stated royalty, and 
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could not challenge licensor’s power, nor claim that it received more than 
licensor had power to give. 208 


Under Trading With the Enemy Act, where trade-mark was seized 
by Alien Property Custodian, subject to license to use previously granted 
by Federal Trade Commission, held that Custodian became “owner” thereof 
and was entitled to recover for its use. 208 


On motion for preliminary injunction, where plaintiff claimed the 
exclusive right to the sale in the United States of an eau de cologne made 
in Germany by the Muelhens family, said business and good-will having 
been seized by the Alien Property Custodian and sold to the plaintiff, it 
was held that such seizure and sale did not convey to plaintiff the right 
to use the secret formula. 425 


I, 4. INFRINGEMENT. 


I, 4, § 1. Elements. 

Whether trade-mark infringement exists depends not upon the use 
of identical words, nor on the question as to whether the two marks are 
so similar that a person looking at one would be deceived into the belief 
that it was the other, but it is sufficient if one adopts a trade-name or 
mark so like another in form, spelling or sound that one, with no very 
clear recollection as to the real mark, is likely to become confused. 203 


Prior user of trade-name is entitled to be protected in his exclusive 
use thereof against use of deceptively similar trade-name by another, 
even if such use is in good faith. 335 


Infringement of real or trade-name of corporation arises whenever 
there is such a colorable imitation thereof by another that general public 
exercising ordinary care might be led to believe that imitation is name 
of corporation first appropriating same. 480 


I, 4, § 2. Conflicting Marks. 
(See also II, 8, § 20.) 

Although defendant, Albert L. Rich, has an undoubted right to use 
his own name to designate himself in connection with the sale of products, 
in competition with plaintiff's, it is his duty to avoid confusion insofar 
as he can do so consistently with such right; and, confusion having arisen, 
plaintiff's registered mark, consisting of the name “Rich’s,” held to have 
been infringed. 58 
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Where the plaintiff and its predecessors were first to adopt and make 
continuous use in their business of the word “Tecla” as a trade-mark for 
jewelry, and had incorporated said name in their business title, the use 
by defendant, Mrs. Tecla Eagle, of the word “Tecla,” as a part of her 
business title, Salon Tecla, Ltd., held unfair competition, despite the 
fact that defendant’s business was buying, selling and dealing in cosmetics 
and various kinds of beauty preparations for women, inasmuch as her 
use of the word “Tecla” was calculated to deceive. 178 






















The use by defendant of the word “Peroxygen” as a trade-mark for 
peroxide of hydrogen, after plaintiff had for many years sold a similar 
product under its registered trade-mark “Dioxogen,” held not to have 
infringed the latter mark, inasmuch as the word “Dioxogen” is descrip- 
tive of the goods. 268 






Plaintiff having registered certificate from secretary of common- 
wealth, describing trade-mark used on flour bags as golden dove within cir- 
cle surrounded by larger circle, with printed words, “Golden Dove,” held 
entitled to permanent injunction against competitor using label containing 
picture of dove identical in form and shape within circle and with similar 
background, in view of possibility of plaintiff’s customers being misled by 
defendant’s mark. 290 








That defendants, in using a trade-name imitating plaintiff’s registered 
trade-mark, use a different style of printing, does not necessarily relieve 
them from being restrained from such use. 335 

















Where there is a reasonable doubt as to the true interpretation of 
the idea conveyed by the picture of the girl in a sun-bonnet on a back- 
Bi ground of the setting sun, the doubt should be resolved in favor of plain- 
tiffs, who first appropriated the idea, used it exclusively for a number of 
years and registered the words “Sun-Maid” in the Patent Office. 385 


Where plaintiff, although claiming use of the word “Pride” as a 
trade-mark for meat products since the year 1880, used it only in com- 
bination with the name “Morrell” and did not register the word “Pride” 
until the year 1922, it was held not entitled to relief on the ground of 
infringement by the use by defendant of the words “Hauser’s Pride” on : 
similar goods, when such use was made prior to the said registration or use 
of the word “Pride” alone. 411 


The use by defendant of the words “Hudson Cord” and “Hudson 
Super Cord” as trade-marks on automobile tires after adoption and use 
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by plaintiff of the word “Hudson” and “Hudson Super Six” as trade- 
marks for automobiles, the latter marks having been duly registered in 
the Patent Office, held an infringement. 459 





I, 5. Swurrs ror INFRINGEMENT. 


I, 5, § 2. Parties and Liability. 
Plaintiff corporation, which originally instituted action, although since 
dissolved, might, nevertheless, become party to the action for the purpose 
of winding up its business. 178 


I, 5, § 4& Evidence. 
Testimony of merchants handling product that no confusion existed 
among retail trade because of similarity of labels held not conclusive to 
: prevent injunctive relief against use of design similar to that on trade- 
mark label, where similarity was such that customers might be misled. 290 


Similarity of names must be such as to mislead a person of average 
intelligence. 330 


Similarity, and not identity, is the true test of infringement of a 
trade-mark; the general principle being that imitation should be the 
same to the eye, or should sound the same to the ear. 335 
















a. Res Adjudicata. 

Whether the doctrine of estoppel by judgment works backwards to 
bind predecessors in title, as well as forward to bind successors in title, 
quaere. However, the doctrine of res adjudicata can find no place where 
the issues and evidence are different. 363 








I, 5, § 5. Defenses. 
b. Estoppel. 

Where plaintiff was first to call a mineral earth sold by him “Kelp 
Ore,” but did not use the words as a trade-mark on his product until after 
they had come into general descriptive use by others, he acquired thereby 


no exclusive right to the words. 32 












c. Laches. 
Where plaintiff promptly protested against the use of infringing 
labels, but allowed matters to go on on the repeated promises of defendant 
to discontinue, such laches did not amount to assent or acquiescence. 162 
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Even though it was shown that several others than defendant had 
used the word “Tecla” as a part of a trade-name in various lines of 
business, the law cannot expect plaintiff to sue all infringers at the same 
time, nor can the failure to bring such actions be construed as acquiescence 
in infringement or in unfair competition. 178 




























The fact that plaintiff knew of competitor's use of similar label for 
8 or 10 years previous did not bar plaintiff from right to injunctive relief 
on account of laches; especially where action was commenced almost im- 
mediately after plaintiff's registration of his mark. 290 


Though laches may bar accounting for profits in suit for unfair com- 
petition or infringement, mere laches, in sense of delay to bring suit, will 
not bar injunction against further continuance of wrong. 291 


Preliminary injunction denied to restrain infringement of trade-mark 
“Coca-Cola” by defendant, by use of the name “Roxa-Cola” for a similar 
product, where such use has been known to complainant for more than 
seventeen years before any objection was made. 469 


II. REGISTRATION OF TRADE-MARKS. 
II, 4. Errecr or REGistration. 


II, 4, § 1. Act of 1870. 

The registration under the Act of July, 1870, made by appellant of 
the device of a man falling backward in a fit to be used in connection 
with the words “Samaritan Nervine” as a trade-mark for nerve tonic, 
held invalid, inasmuch as the said act was later declared unconstitutional. 
Accordingly, there was no infringement. 82 


ae Ta 


II, 4, § 2. Act of 1908. 

Where opposition was made to the registration of the words “Dainty 
Maid” on the ground of confusing resemblance to the mark “Lady Dainty,” 
already registered under the Act of 1905, applicant’s contention that 
prima facie presumption of ownership did not extend beyond the date of 
registration, held unsound, since Congress evidently intended that the 
owner of a mark should enjoy a continuous presumption of ownership 
during the life of the registration. 188 


Registration of a trade-mark, under Act of February 20, 1905, is 
merely prima facie evidence that person in whose name it is registered is 
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entitled to the marks, and it is not conclusive or binding on the courts 
as respects his right to its exclusive use. 396 


II, 6. Evrmence. 


II, 6, § 1. Res Adjudicata. 
A holding on the question of priority in an equity suit was res adju- 
dicata between the parties in a subsequent application to register. 69 


II, 8. ReoisrraBte Marks 


II, 8, § 1. Color. 
Held that applicant is not entitled to register as a trade-mark for 
pumps the mere coloring of the pump grey uniformly over its entire 


surface, on the ground that a mark consisting of mere color is not regis- 
trable as a trade-mark. 103 


A mark for hand drills, ‘consisting in coloring the outer and inner 
faces of the grinding wheel yellow,” held unregistrable. 343, +42. 


II, 8, § 3. Descriptive and Generic Terms. 
The fact that long use by applicant of the diamond tread design as 
a trade-mark for its tires had given same a secondary meaning as dis- 
tinguishing exclusively applicant’s tires, did not make the mark regis- 


trable, since the statute does not authorize the registration of descriptive 
marks. 172 


The following are held to be descriptive: 
(See also I, 2, § 3.) 
“Speed Wagon,” for automobile trucks 


Pee eT CEE Cr 11 
Diamond tread design, for automobile tires ............ 106, 173 
i MT eee eee ee ee 117 
“Old Dateh,? for bread and rusk . ....0. 6. 66sec ceux 132 
“Just Right” and “Just-rite,” for poultry feed ............ 141 
“Eeenmee TON WRU kis oes bs cee cet eee cseadedceweas 144 
“Style Ease,” for leather cloth and rubber boots, shoes and 
EPO Tee NTE ET Cee Le Cree TT PE ee Cee ee 194 
Se. SU CD on nvncicwsnaeandiweadeeancdades 240 


Representation of a rubber and composition heel, for foot- 
“evewsnsting,” for Wow-e8 walt 2 iis cc cicec sce ccs cscvecses 262 
“Peroxogen,” for peroxide of hydrogen 
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Tape, GP Ds xn Weben <oadane a seVedewmoanens de 
Pm RIS” GEOG cos Seiwa BAS 05 Ske CdR eR 303 


“The Home Incinerator,” for incinerators ................. 349 
ee ere rr eer Tet err 450 
COON 6 ai ben 66 kendne canes eas cenderw kanes 494 
“Multistamp,” for stencil hand stamp ..................... 553 


The following marks are held not to be descriptive: 
“Wormix,” for a powder used to expel worms from domestic animals 90 


While the word “Dainty” used alone is descriptive, when used in 
connection with either the word “lady” or “maid,” the general significance 
of the whole becomes either fanciful or, at most, merely suggestive. 188 


II, 8, § 4. Marks Publici Juris. 
Word “Sun,” in common use as a trade-mark in various industries, 


held publici juris: also 190 
“Stillson,” for pipe wrenches. 255 
“Amour,” for perfumes. 299 
Blue color, for kitchen ware. 311 
“Bear,” and picture of bear. 361 
The word “stripe,” for hosiery. 478 


II, 8, § 5. Geographical Terms. 
The following mark was held to be geographical: 
“PRORRCVETS” oo cic cc ccsticnces ceicaceansessevesiossceeces 134 


II, 8, § 10. Corporate Names. 

A mark consisting of the word “Goodalls,” the letters G and S being 
larger than the other letters and the tops and bottoms, respectively, of 
the larger letters connected by a curved line so that these lines and the 
G and §S form an irregular shaped figure enclosing the letters “Oodall,” 
held unregistrable. 252 


Applicant held not entitled to register “Queen Anne” because these 
words were the essential features of the corporate name of the Queen 
Anne Candy Co., incorporated prior to the filing of the application. 358 


II, 8, § 14 Emblems of Societies. 
An opposition to the registration of an emblem consisting of the 
representation of a workman’s rule and compass sustained, on ground 
that it was the emblem of a fraternal organization. 404 
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II, 8, § 20. Conflicting Marks. 

A mark consisting of a representation of the Aladdin or Greek lamp 
with a somewhat peculiar flame or smoke rising from the lamp and having 
placed beneath the representation the words “The Spice of the Program,” 
and the representation of a conventional seal upon which is shown an 
Aladdin or Grecian lamp enclosed in concentric circles between which 
latter appear the words “Lois Weber Productions.” 24 


A representation of an Indian head, side view, placed upon a disk 
background, there being the two extremities of three arrows showing at 
the opposite edges of the disk or circle, and a mark consisting of the 
representation of an Indian head and shoulders with a portion of a bow 
above one shoulder and the feathers of the arrows showing behind the 
opposite shoulder, three feathers being prominently displayed as _pro- 
jecting from the top of the head, and another mark consisting of the 
words “Indian Head.” 192 


The following marks are held to conflict: 


“Lerner Stores” and “Lerner Ladies’ Apparel Shop, Inc.”.. 4 
“Bijou No. 5” and “Bijou Pharmacy” ...................6. 8 
“RAE” GN: IN nas ie rarbisiaineiveesvateenes 13 
Te GR TD kininse sav icirrsiatcineee rs 17 
Oe er. Ce eee TP oo iii sn cs cdeen dns ave vaenswans 19 


“The Spice of the Program” and “Lois Weber Productions” 24 
“Cleveland Opera Company” and “Cleveland Civic Opera 


PE TRB icp kimriew eT Ken {ARR CAERR Eas 40 
Color, orange yellow with black, and orange yellow with dark 

WO os bce ci cntdamnecidiveasss esxeesasiaeweeekens 51 
“aie” wk “Alast 8. I ose rcintdncecsnaassdecaens 59 
“Air Ship” and “Zeppelin,” each accompanied with picture 

OF CED 0 istic cicadass cueerdanivatinionnssencenes 65 
“Sweet Sixteen Company” and “Sweet ‘16’ Shop, Inc.”..... 72 
“WOU: Ge “WRORMIRR 6 ois occa indents cheese fie mawanese 90 
Se” WE PT ov anc caaeeinttsswes okie egeaeee 104 
“Passaic County Safety Storage Company” and “Safety 

SeRR CON” ac hind siisind stad cheindn nedeadeweeus 120 
“Feber Tia Caleta” ak “CMR «oni ciccisdidnecnvisasese 122 
“Te GR” a MC oon c cinics conmneivesedisaecmanewas 124 


Representation of tilted paint can, discharging contents over 
upper half of the globe and representation of globe to 
which paint is applied somewhat differently ........... 138 

Sa Pee” ce “PT ons eccdsccnerncessnesesacas 139 
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Indian head on light grades of duck; and Indian head on 
heavier grades of cotton sheeting 


Se ee NN Jn ieee a ueera ia as oeeNeTeawes 168 
TEE NRE SUE: ree heeled de sh Nhs OLE WL Hee RKS NORE 179 
“Dainty Maid” and “Lady Dainty” .................cce00- 189 
ON ide 5 Sh Se ckes eRe DW NEE RE aes eas 203 
“Sociedad Mutualista Mexicana” and “Sociedad Mutualista 

MRNRIN AE is dS ered ROR tele Cewinic kbs 231 
Te GE PRN os su niasadetascsivetadinn eas ican 233 
“Modern Marriage” and “Marriage” and “Marriage Stories” 235 
SS is. Gia Seni iereee eel iasade, 238 
“Every Good Nut That Grows” and “Every Fine Nut That 

hh Bet enone o ered inaiau biden deus 282 
“Society Club” and “Society Brand” ................... 328, 525 
“Little Miss Dolly Hat Company” and “Little Darling Hat 

WN Sauwsds Matawddeded din edsvacetedens cVb0es ees 335 
eS gee er Te Tre eT ee Teer ree 343 
“Epsotabs” and picture and “McCoy’s” and picture........ 344 
Te” Ca FRE OE PUNE cc ndtv cits tcecdbeasesess 345 
“Mary Jane” or “You'll Like Mary Jane” and “Mary Wayne” 346 
ge TT EET ee Tee eee 386 
TR NE ak aes eee rahi e cava iiewans 11 
Words “Carpenters Home” appearing above shield and the 

Latin words “Labor Omnia Vincit” appearing on rule, 

and Masonic emblem, consisting of a representation of 

ee I I I ini ass SE EU iws Bi ve 404 
I hia eehii es HERA e Sewn Kidwens 445 
“Organ-O-Tones” and “Organatone” ..................055. 444 
ge a. PP Ter eT EET er ee T Ieee Tre Tie tee 448 
a Te | nian ew anche We rnea ree dnnvaes 469 
eg MTT TE Te tee 474 
RR TI Tv ices bese dente eve cses eee teecsn 493 
ey A TR oon hain hc Sh is cha caWaeswensetesnes 551 
“Perl” Gk “RYE” on. ec cddieiescrsderscwes seers 552 


The following marks are held not to conflict: 

A mark consisting of a picture of a bucket of paint, with a painter 
in workman’s clothes carrying a paint brush in one hand standing therein, 
together with the word “Bradley’s” appearing across the side of the 
bucket held not to conflict with a mark comprising a paint can, with a 
man in civilian clothes lifting the lid thereof and peering within, together 
with the accompanying slogan “Look into it,” shown on the can, and a 
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ring of white displaying name of opposing company, with the letters 
“B P S” visible in the ring on an orange background. 22 


The use by appellee as a trade-mark on rusk of a picture of a Dutch 
windmill scene held not to be confusingly similar to appellee’s registration 
of a trade-mark displaying picture of a boy and girl in Dutch costume 
standing beside a country road, together with the words “Old Dutch,” 
as the words “Old Dutch” are descriptive and the other features of the 
respective labels are too unlike to cause confusion. 132 


“Chieftain,” enclosed within a diamond having immediately above 
the center of the diamond a representation of an Indian in full headdress 
with a flowing blanket and brandishing a spear, and the representation 
of an Indian head and bust including full headdress. 151 


“Charme d@’Amour” and “Fleurs d'Amour” and “Bouquet des 


PRE Shi Ve Reseda eaten eee aes a wee 1, 300 
"See SU 603 cd tive bedneaseanenadiersd means 15 
SE De” SE NON 6 skkveadsvccdnndowanuteukies 27 
eg ee METI CETTE OTT TT OPTIC re ere 67 


“WAEIOTE, GEE (FOIE iis sc cncdcueigiwauien tabeanaceawetmens 148 
Half disk with radiating lines, indicating rising sun and 
Indian, and full sun with rays emanating, with laughing 
ey FOCe CHORE sie cs dciwsaecasdemancadin coer eeuees 154 
“Narcisse de Chine” and “Narcisse Noir” 
“White Oak” and “White Oak Special” 
“Cordo-Hyde” and “Carbo-Hide” ......................250, 357 
“Buttercrust” and “Butter-Krust” 75 
“Bear” and picture of bear and “Bear Salve” and picture of 


BOGE cris cucdavatassedees Uden eae eeeaenenetae ees 309, 360 
“Blue Tip” and “Blue Whirl” or “Blue Streak”............. 311 
“Adams-White Brush Company” and “Adams” and “Whit- 

| @PPPETTTTTITETITTT Tie i eee 330 


Wire rope, consisting of green fibrous core of the wire rope; 
and coloring of one of the strands green; for Manila 
rope, green colored strand, thread or marker, placed at 


or near the center of one of the strands of rope...... 342, 442 
Varied colored bands on paint and words “Old Mission” and 

pe | ee ee, eee, eee eT eee ere re 347 
“Chncetid”  aa SCOE » oa in vain Fes neetinsciveveses 353 
Pe Tae” Gee  aind skinny vivnnsesawsiaiocens 354 
“Madsen” gall “MGT” oon cc ccy ei cect entvcesicesvesceenes 355 
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en GR TOS vise Haw eedeiawages eet isios 
“Heatrola” and “Washington Home Furnace” .............. 376 
Oe Fa GS PT CG nase cect cicceseceesereciseece 454 
TL AE OD SS Rice dav ev nei iepeewin weeds 476 
TS TG I  s iniais vin he ces cn cecsvavdiesss 478 
“Industrial Loan & Finance Company” and “Industrial In- 
CO I io iiss sn ties whee seid swe VeeaeTes 480 
“College Park” and “Fashion Park” ..................006. 497 
“Washington Park” and “Fashion Park” .................. 497 
“Fashion Lane” and “Fashion Park” ................0.00- 500 
[Rip. DE” ee ST aces ck iediecieiceidiides er 541 


“Imperial Green Top” and representation of green post top, 
and a mark coloring a short portion of the upper end of 


Se NE ik inc ceecdgatcetiéss dvcaasnsdasd eriveneds 544 
“United Service” and “Cigars” and “United” ............. 549 
“ROGUES TO Ge MUON is i osinctcdasceccccscacees 554 
Sen a SR UE  hicikks iiveiiicsnssccastscinees 555 
“Cardinal Phonograph” and “Cardinal Cabinet Company”... 556 
“United” and “United Drug Company” ..................- 556 


II, 8, § 21. Goods of Same Descriptive Properties. 
following are held to be goods of the same descriptive properties: 
Cotton or seersucker fabrics composed of cotton and artificial 
ee ree eee 17 
Electrical apparatus of various kinds, comprising rectifiers, 
transformers, fire alarm systems, timing cutouts, rheo- 
stats, telephone receivers, radio parts and accessories 


and radio receiving sets and parts thereof.......... 109, 151 
Men’s and boys’ outer shirts, and work shirts .............. 124 
Clive: oll, cre) Cem NG acids vaciewncnceccccicasecess 125 
Men’s, boys’, children’s and women’s garters, and rubber 

boots, overshoes, woolen boots and socks ........... 137, 493 
Sheets, pillow cases, towels and handkerchiefs made of tex- 

tile fabrics, and cotton piece goods ................55. 141 
Textile underwear for ladies, and spool silk, stamped linens, 

braids, dress silks, underwear and hosiery ............. 197 
Pancake flour and bread ..........cccccccccccccccccccccce 244 
Writing paper and wrapping paper .................-- 247, 457 
Fresh citrus fruit, and canned fruit and dried fruits ....... 248 
Flavoring extracts and baking powder .................... 351 


Locks and builders’ hardware, and flashlights and batteries 414 
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Electrical apparatus of various sorts, such as switches, sol- 
noids, electrical motors, electric driven pumps, electric 
driven pneumatic water systems and internal combustion 
engines of the smaller types used on farms, mines and in 
villages for supplying a source of power where electric 


current is not available, and spark plugs ............. 421 
Radio receiving sets, and pianos and player pianos......... 496 
Hosiery, and knitted underwear, children’s waists.......... 552 
Se WHECTR GEE COME os oie US retete se ecceeaceeaneneuses 554 


The following are held to be goods of different descriptive properties: 
Cleaning paste for wood, metal, and paints, enamels, var- 
SN CD PU. v0 50 ks hae ikke creresiaseatesisaeieion 67 
Canned fruits, canned vegetables, canned salmon, canned pork 
and beans, canned evaporated milk, fresh fruits, fresh 
vegetables, coffee, tea, and macaroni .................. 131 


SEE: AE SR GAD iss beh aes so haiseaxss vaeees 146 
Men’s and boys’ hats and caps and dresses, capes, coats, suits, 
skirts, blouses, jacquettes, women’s hats, and neckwear, 
viz., fichus, guimpes, jabots, ruffs and stoles ........... 147 
Ginger ale and orange and lemon snap ................... 205 
Prepared dessert powder and canned fruit ................ 302 


Grease and oil compounds, and pumps, combined pump and 
tank outfits for handling gasoline, lubricating oils, etc. 350 
Skim-milk powder, and shortening compound, essential ingre- 


dients of which are an animal fat and vegetable oil..... 407 
Soles, insoles for shoes, and boots and shoes of rubber and 

WEE 5c cosas evi as ciuwedaes cnmuieeeacwuenicen 451, 494, 536 
Wardrobe bags and boots and shoes made of rubber and 

| BU CIT TET TOR TET OCT TET TTC CLT TTT Ee EE TCT Te 545 
Maps, and cigars, candies and tobacco products............ 549 
Kitchen cabinets and phonographs .................-.0s00: 554 


II, 8, § 22. Grade Marks. 
The word “Cadets,” used on cigars, held to perform the function both 
of a trade-mark and a grade mark, indicating origin as well as size or 
quality. 122 


II, 8, § 23. Functional Element of Goods. 
The peculiar or special markings constituting the tread of a rubber 
tire given primarily for the purpose of preventing skidding, held to con- 
stitute an integral part of the tire and hence unregistrable. 106 
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“A series of circumferentially disposed outstanding blocks or elements, 
approximately diamond shaped and spaced by a series of grooves or 
lines which intersect each other at right angles, the blocks or elements 
being aligned on parallel cross-planes,” used on rubber vehicle tires held 
not to constitute a trade-mark, inasmuch as the alleged mark is a func- 
tional part of the tire. 172 


Registration of the representation of a rubber and composition heel 
for footwear, the heel being shown in substantially two equal sections, 
one being white and the other black, united in a common or unitary article 
refused. 241 


II, 9. For Wuar Goons. 


A mark used on the letterheads and billheads of membership asso- 
ciation held registrable, as indicating origin of goods, rather than mem- 
bership in the association. 409 


II, 10. No Trapne-Marxk User. 


In a suit for cancellation where it appeared that applicant had made 
no trade-mark use of the registered mark, the petition was denied. 309 


II, 11. Ten-year CLAuse. 


II, 11, § 2. /nterpretation. 

Where it was shown that intrastate use of a trade-mark, consisting 
of the representation of a mattress, had been made prior to the interstate 
use of a similar mark by appellant, the latter held not to have established 
a right to register such mark under the ten-year clause of the Act of 
1905. 135 


II, 11, § 3. Name of Patented Article. 

Where, several years before appellants applied to register the name 
“Stillson” under the ten-year clause of the Act of February 20, 1905, 
alleging actual and exclusive use for the ten-year period, use of the name 
on pipe-wrenches had been made by a competitor, such registration held 
fraudulent; and appellee’s counterclaim for damages was sustained. 255 


II, 12. INTERFERENCES. 


II, 12, § 1. Declaration. 
The question of descriptiveness cannot be raised in an interference 
proceeding, since priority of use is the only issue involved therein. 19 


Xxxvi 











CREE 6 


we 


PE PA TRATES OE OAT RCL td LPT im Tea 


DIGEST 


II, 12, § 2. Evidence. 

Where appellant’s mark was used by its business predecessor at a 
date earlier than that claimed by appellee, but said predecessor did not 
transfer to former the business or good-will, appellant’s use held to date 
only from the time it first began such. 19 


In an interference the unsupported testimony of aged witnesses testi- 
fying to events occurring sixty years before held not sufficient to establish 
priority. 295 


II, 12, § 4. Suspension. 
Petition to suspend was refused where the petitioner had allowed the 
other party to take testimony without any effort to have the matters com- 
plained of adjudicated by court. 26 


II, 12, § 5. Termination. 
a. Dissolution. 
Where no motion to dissolve was made during the period set and 
applicant’s time for taking testimony was still running, a subsequent 
petition to dissolve was properly denied. 502 


II, 13. Opposrrions. 


II, 13, § 6. Dismissal. 
Where no evidence of any confusion between the respective goods 
was shown, the opposition was dismissed. 348 


II, 13, § 10. Evidence. 
Where no satisfactory evidence was submitted as to use of mark by 
opposer, the opposition was dismissed. 200 


Where opposer failed to include in list of marks claimed by it, fur- 
nished applicant, the mark in dispute, estoppel was held. 237 


II, 17. CANCELLATION. 


II, 17, § 4. Pleading and Practice. 

Where opposition was filed to the registration of a mark under the 
Act of 1920, and, on a holding by the Commissioner that the registration 
should not be canceled, appeal was had to the Court of Appeals of the 
District of Columbia, by whom it was dismissed for lack of jurisdiction, 
a further appeal to the Supreme Court was dismissed on the same grounds, 
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since that court, being vested with judicial, not administrative functions, 
has no power to decide on a purely administrative matter under the trade- 
mark statutes. 27 


Motion to dismiss an appeal in a cancellation case was denied, when 
the appeal showed appealable error, notwithstanding that the Patent 
Office set the appeal for hearing before proof of service had been re- 
ceived. 62 


Where petitioner pleaded prior registration granted him, held that 
judicial notice thereof should be taken. 310 


II, 17, § 5. Evidence. 
A mere allegation of belief of damage held insufficient. Facts must 
appear to show damage would result. 307 


II, 20. Srare ann Loca. Srarvutes. 


II, 20, § 1. Louisiana. 

Where act of sale conveyed the right to use trade-name, sellers’ con- 
duct thereafter in registering trade-name and requesting plaintiffs to 
desist from use of name, and circulating reports that plaintiffs’ use was 
without legal right, was unwarranted invasion of plaintiffs’ legal right to 
such use. 8 


Five hundred dollars damages for wrongfully registering trade-name 
which plaintiff was authorized to use under written act of sale, and for 
circulating report that plaintiffs’ use thereof was not authorized, held 
not excessive. 8 


II, 20, § 2. Alabama. 
A suit against state commissioner of agriculture and industries to 
secure registration of trade-mark or trade-name used in sale of com- 
mercial fertilizer is not, in effect, a suit against the state. 221 


Action of state commissioner of agriculture and industries in refusing 
permit for registration of trade-mark or trade-name used in sale of com- 
mercial fertilizer is subject to judicial control, since he is vested only with 
quasi judicial function of prohibiting registration and sale of any fer- 
tilizer or fertilizer material with misleading or deceptive trade-marks or 
brand names. 221 
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II, 20, § 3. New York. 

Plaintiff, manufacturer of women’s and children’s hats under the regis- 
tered trade-mark “Little Darling Hat Company,” held entitled to enjoin 
use by defendant, engaged in similar business, of trade-name “Little 
Miss Dolly Hat Company,” notwithstanding pictures used by parties in 
connection with such names were different. 335 


II, 23. Reeisrrarion By Bint in Eaurry. 


Complainant, a manufacturer of flashlights, dry-cells and storage bat- 
teries bearing the trade-mark “Yale,” held rightly refused registration of 
mark for said goods, inasmuch as its adoption of the word “Yale” as a 
trade-mark was shown to have been in order to palm off its goods as those 
of defendant. 414 


Ill. UNFAIR COMPETITION. 
III, 1. Narure anv Basis or Wrone. 


III, 1, § 1. Definition. 
“Unfair competition” is conduct of trade or business in such manner 
that there is express or implied representation that goods or business of 
one man are goods or business of another. 56 


III, 2. UNnratrness 1n COMPETITION. 


III, 2, § 1. Imitating Appearance of Article. 
a. Imitating color. 
Equity will ordinarily prevent taxi owner’s attempt to appropriate 
fruits of another’s enterprise and labor by copying color combination of 
his cabs. 50 


Injunction held to lie to restrain taxi owner from decorating cab in 
colors massed in same arrangement as that used by another company, 
which, through long use by latter, had come to signify its cab in public 
mind, as against objection that mere color is not susceptible of exclusive 
appropriation. 50 


That yellow has greatest visibility of all colors held not to warrant 
decoration of taxicab in same shade of yellow, in same arrangement with 
other colors, as another company’s cabs. 50 
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III, 2, § 2. Imitating Structural Elements. 

Where both parties made and sold stoves and heaters, the plaintiff 
under the name “Heatrola,” and defendant under the name “Washington 
Home Furnace,” and where it appeared that the use by defendant of 
grained mahogany or walnut color in enameling its heaters was shown to 
be functional and utilitarian, such use did not amount to unfair competi- 
tion with plaintiff company, whose heaters were similarly enameled, since 
the latter has no monopoly of size, shape or color. 375 


Claim of unfair competition held not sustained because defendant 
used the same material in making a similar product, where there was no 
evidence of deceit or confusion in the trade. 476 


III, 2, § 4. Imitating Labels. 

Round labels, which defendants attached to lumps of coal and used 
in advertising, divided horizontally by word “Haco,’ with “Colorado” 
above, and “Coals” below in white letters on red background, held not 
deceptively similar to plaintiff’s similar labels, having figure of shovel full 
of coal, through center at angle of 45 degrees, with various slogans in 
different type than defendants’, and, in absence of evidence of fraud or 
loss of business, due to confusion caused thereby, will not be enjoined. 35 


Infringing label must be likely to deceive ordinary observer exercising 
ordinary care, and eye is best test of this. 35 


Where labels and containers of the parties, used on their respective 
preparations, were distinct and dissimilar in respect of color, wording, 
form and general appearance, held that there was no cause of action and 
the decision of the lower court dismissing the bill was affirmed. 82 


Defendants in copying the main features of plaintiff’s label used on 
confectionery, including trade-marks, color and general appearance, were 
rightly enjoined from further use of the infringing labels. 162 


Where plaintiffs, a cooperative association comprising seventy-five 
per cent. of the entire raisin-growing industry of California, had adopted 
and used for fifteen years a trade-mark consisting of the picture of a 
curly-haired girl wearing a red sun-bonnet, displayed on a red back- 
ground with a picture of the sun, and the words “California Sun-Maid 
Seedless Raisins” thereon, the subsequent use by defendants, also growers 
of raisin grapes, of a similar label closely resembling plaintiffs in color, 
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pictorial devices and lettering and bearing thereon the words “Sun-Rayed 
Raisins, Grown Without Seeds,” was unfair competition. 385 


III, 2, § 5. Substitution. 
Where plaintiff had used a trade-mark on a substitute article so as 
to lead the public to believe that such article was the original one, long 
identified with the mark, it was held unlawful use of the mark. 425 


Defendant, a retail druggist, in putting up and selling in other than 
the original containers plaintiff's product, “Lysol,” with certain changes 
in the proportion and character of the original ingredients, but under the 
original trade-mark, held to be unfairly competing with latter. 474 


III, 2, § 6. Names. 
a. Personal Names. 

After plaintiff, a corporation made up of three brothers named Lerner, 
had established and popularized by nearly twenty years of use and adver- 
tising the name “Lerner” in connection with chain stores selling women’s 
apparel, the defendant, by appropriating and featuring the same name 
in a competing business, held to have invaded the former’s rights, and the 
decision of the lower court refusing to grant an injunction was _ re- 
versed. 3 


Plaintiff, who acquired right to use trade-name of brother, a maker 
of artificial legs, for ten years, held properly enjoined at expiration of 
period from using name in manufacturing and selling legs, in business 
location or in connection with telephone service, and from using brother’s 
letterheads and catalogs. 319 


The principle that “no man has a right to represent his goods as the 
goods of another,” is applicable to misrepresentations by the use of a 
proper name, as well as by other means, even though the name be one 
which the defendant would ordinarily have a right to use. 363 


Defendants, who had used the name “Tierney” on lunch wagons and 
made same well known as a trade-name therefor, by using the same name 
in a competing business after the sale to plaintiff of the original business 
and good-will, and by soliciting plaintiffs customers in such a way as 
to lead them to believe they were dealing with the original firm, held 
guilty of unfair competition, and a preliminary injunction was issued. 434 
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b. Corporate Names. 

Defendant’s name, the Cleveland Civic Opera Association, Incor- 
porated, held to be so substantially similar to plaintiff's name of the 
Cleveland Opera Company that use thereof would amount to unfair com- 
petition. 39 


Everyone has the absolute right to the use of his own name honestly 
in his own business and has the right to permit its use by a corporation 
with which he is connected, but the corporation on whom the right is 
conferred will not be permitted to resort to any artifice in connection 
with its use so as to induce the public to believe that its products are 
products of another established company, engaged in a similar business, 
and rightfully using the same individual’s name. 96 


Plaintiff, president of the Sociedad Mutualista Mexicana, an unin- 
corporated association operating in the Mexican colony in the city of New 
York, held entitled to a judgment restraining defendant, its officers and 
members, from using the list of members of plaintiff’s association for any 
purpose whatsoever, and from engaging in any activities under the name 
of the association, where it appears that those responsible for the organi- 
zation of the corporation, whose name is identically similar to that of 
plaintiff association with the exception of the abbreviation “Inc.,” sought 
to appropriate the good name of the association and pursue a course of 
action calculated to embarrass, not only the association, but the public 
generally. 231 


The use by defendant, a fur dealer in the city of Dallas, Tex., of the 
name “Hudson Bay Fur Company” on his place of business held a decep- 
tion of the public and a trespass on the plaintiffs right to the exclusive 
use of its name, and further use thereof by defendant was enjoined. 270 


Where, after plaintiff had built up a large business in electrical 
apparatus, particularly lighting and pumping outfits, under the name 
“Duro,” and had registered same as a trade-mark in the Patent Office, 
the subsequent adoption and use of the same word by defendant as a 


trade-mark for spark plugs, held unfair competition, and an injunction 
was ordered. 420 


Plaintiff, which first began to do a general garage business under the 
name Hudson Taxicab Company, and later began a tire repair business, 
by changing its name to “Hudson Tire Co., Inc.” and by displaying the 
words “Hudson” and “Super” on its tires, was unfairly competing with 
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plaintiff company, which was first to adopt and use the words “Hudson” 
and “Super” on its automobiles, in spite of the fact that defendant’s 
original use of the word “Hudson” antedated the incorporation of the 
plaintiff company. 459 


III, 2, § 7. Descriptive Terms. 

The French terms, “Bouquet des Amours,” “Fleurs d’Amour” and 
“Nuit d’Amour,” used as trade-marks on perfumes, are vaguely descrip- 
tive of a languorous mood, and do not, therefore, prima facie denote 
origin. That they have come to be identified solely with the product of 
a certain manufacturer is a matter for strict proof. 1 


There can be no monopoly in trade-names of words geographical or 
descriptive. However, words geographical or descriptive are not barred 
in a trade-name, unless in connection with other words they are precisely 
or so substantially similar that deception would arise. 39 


If a trade-name consists of descriptive word, no monopoly of the 
right to use can be acquired and others may use it provided they take 
the proper steps to prevent deception of the public. However, if such 
name is used by a “later comer” so that there is a likelihood that the 
public will be deceived and no sufficient steps are taken to prevent such 
deception, the “earlier comer” is entitled to protection. 82 


Defendant by adopting and using for his valves the word “Ever- 
tight,” after plaintiff created for his valves a wide demand under the 
trade-mark “Everlasting,” held not to be unfairly competing with the 
latter, inasmuch as both words are descriptive, and there was no evidence 
that any of plaintiff’s customers were deceived. 262 


Even generic names and emblems on product will be protected if 
there has been such prior combination and association of them with, and 
application of them to, new and distinctive enterprise that their subse- 
quent use by others would tend to mislead public and injure association 
first so using them. 487 


Ill, 2, § 11. Trade Secrets. 

Discoverer of secret formulas for manufacture of medicine may pre- 
vent disclosure by ex-employee contrary to his agreement, though they 
be not in writing or protected by copyright, patent, or registered trade- 
mark, notwithstanding that such formulas may not have constituted prop- 
erty, within Const. Art. 12, § 6. 487 
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III, 2, § 19. Other Instances 

Foundation of action for unfair competition may consist of conduct 
by defendant of such persistent and continuous nature as has resulted 
in damage to plaintiff in production and sale of its wares. 56 








Malicious acts by way of litigation in courts not founded on good 
faith but to harass and injure rival producing and selling same com- 
modity, may authorize recovery as for unfair competition. 56 





The sale by defendant of diluted “Coca-Cola” syrup as and for the 
genuine held enjoinable by preliminary injunction. 95 


All practices between business rivals which tend to engender unfair 
competition are odious to the law and will be restrained by the courts. 
No man will be permitted to make use of signs or tokens which serve to 
confuse the identity of his business with that of another so as to mislead 
the public and divert business from his competitor to himself. 96 


Bill complaining that defendant falsely represented that safes sold 
by it had explosion chambers, whereby public was led to purchase such 
safes as safes containing an explosion chamber, such as manufactured and 
sold by plaintiff, held insufficient to state cause of action for unfair com- 
petition; there being no showing that customers, if they had known repre- 
sentations were false, would have purchased from plaintiff, rather than 
from other competitors. 114 


Where it was shown by scientific experiment that samples of defend- 
ant’s perfumes sold as plaintiff's, were not the genuine “Narcisse Noir” 
perfumes, decree was rendered in plaintiff's favor. 118 


Despite the fact that the words “Eternit” and “Permanit,” both used 
on asbestos shingles, are dissimilar in sound, except for the final syllable, 
and unlike in meaning, except as indicating the durable nature of the 
goods, the fact that defendant sold and invoiced its shingles as “Eternit” 
shingles justified the belief that it did so for the purpose of profiting 
from plaintiff's business. 168 


The use by petitioner, for many years engaged in the manufacture 
and sale of mattresses, as a trade-mark of a pictorial representation of 
a mattress, showing same enclosed at one end and open and expanded 
at the other in such a way that the expanded portion rose thirty-five inches 
or more above the other portion, whereas the actual enlargement was 
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from three to six inches, held not to tend to deceive the average purchaser, 
inasmuch as such representation was regarded as merely fanciful and 
was not intended to be descriptive; moreover, there was no evidence of 
purchasers having been deceived thereby. 183 


The manufacture of toys in replica of common objects is open to 
anyone; consequently, similarities in form and appearance are unavoid- 
able, and such confusion as may result is inherent in the right to compete 
at all. 218 


Plaintiff, a manufacturer of children’s toys made in replica of auto- 
mobile trucks, express wagons, steam derricks, etc., sold under the trade- 
mark “Buddy ‘L’,” held without right to enjoin a competitor from the 
sale of similar toys made also in replica of familiar objects under the 
name “Sturditoys,” since the coloring, trade-marks and makers’ names 
on each were strikingly different, the only resemblances being those 
arising from the manufacture in replica of the same objects. 218 


Where, after appellant had adopted and made distinctive of his retail 
nut business the trade-mark “Cash’s Mee-Tee Nuts,” the slogan “Every 
Good Nut That Grows,” and the colors orange and blue, appearing on 
his store fronts, the adoption by appellee of the mark “Steinbook’s Tas-Tee 
Nuts,” the slogan “Every Fine Nut That Grows,” and the same color 
scheme for his retail nut and candy stores clearly was in violation of 
appellant’s property rights and constituted unfair competition. 281 


Plaintiff who acquired right to use trade-name of brother, who made 
artificial legs, for ten years, held properly enjoined at expiration of 
period from representing that he was manufacturer of artificial limbs 
awarded gold medal at International Exposition of Artificial Limbs in 
London in 1915. 319 


Plaintiff should not be restrained from making leg in imitation of 
that made by brother, since all artificial legs are imitations of human 
leg, and therefore imitations of each other, nor from using his own name 
in so doing. 319 


Where defendant sent circulars to plaintiff's customers, stating that 
in proceedings in the Patent Office it had been awarded exclusive right 
to a certain trade-mark, which it had registered under Act of February 
20, 1905, and notifying them to desist from sale of any material infringing 
its rights, held, that plaintiff's application for preliminary injunction to 
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restrain defendant from continuing such intimidation will be denied, 
where, though defendant exaggerated scope of Patent Office decision, 
exaggerations were not gross, and plaintiff had offended similarly, and 
where trial of issues might disclose that either party has exclusive right 
to trade-mark, or that acquiescence or estoppel of either permits con- 
tinued use thereof by other. 396 


From letters and circulars sent out by defendant to complainant's 
customers, in which misuse was made of a default decree for infringement 
of a patent, obtained by defendant against a customer of complainant, 
and containing threats of suit, whereas no suit involving the validity or 


infringement of the patent had ever been tried, held unfair competi- 
tion. 430 


Ill, 3. Surrs ror Unram Compertirion. 


III, 3, § 1. Jurisdiction. 
Where both parties were citizens of the same state, the issue of 


unfair competition was not considered, the court being without jurisdic- 
tion. 268 


Ill, 3, § 2. Parties and Liability. 

Where defendant, knowing that plaintiff manufactured and sold 
“Woodbury Facial Soap,” so dressed his soap, which was made by him 
and delivered to Woodbury, as to be likely to deceive purchasers and to 
come into unfair competition with plaintiff's product, then he (defendant) 
is liable as a contributory infringer. 363 


III, 3, § 4. Evidence. 

Where it is sought to establish right to words vaguely descriptive as 
trade-marks, affidavits are especially unsuited. Cross-examination is of 
the essence when issue is of added significance words of colloquial speech 
may acquire by advertising. 1 


In suit to enjoin use of name similar to plaintiff's, evidence must be 
of strong and convincing nature on question of probability of confu- 
sion. 39 


III, 3, § 5. Defenses. 
a. Plaintiff's Misconduct. 
Where the specifications respecting the acts committed in obtaining 
an illegal registration were stated in the answer, plaintiff was fully 
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advised as to the basis of defendant’s claim of fraud, without the necessity 
of repeating same in the counter-claim. 255 
b. Laches. 

When plaintiff delayed action for more than a year after filing bill, 
defendant was justified in assuming that no immediate action was in 
mind. The latter, having in the meantime built up his business, was not 
to be interfered with until plaintiff had completed his case. 1 


The substitution by defendant of a beechnut for a squirrel in its 
label and using an oval frame, both in prior use by plaintiff, might have 
required, on a prompter challenge, a clearer indication on defendant's 
label had plaintiff not waited six years before bringing action. 159 


III, 3, § 6. Relief. 
Where an injunction is had against unfair competition, wilfully con- 


ducted by defendant with knowledge of plaintiff’s rights, an accounting 
normally follows. 162 


b. Injunction. 
An injunction pendente lite will be denied in an action by the owner 
of chain stores to restrain the defendant from entering the employ of a 


competitor, since it appears that, while the defendant was employed by 
the plaintiff under a contract which provided that defendant would not 
divulge any business methods or trade secrets and would not enter the 
employ of a competitor for five years after the termination of defendant's 
services, the defendant was employed by a competitor as a branch man- 
ager; that there were no trade secrets or secret formulas which defendant 
could reveal; that the defendant’s services are not unique; and that the 
defendant did not enter the employ of plaintiff's competitor in the same 
city in which he worked for the plaintiff as branch manager. 338 


d. Damages. 

Where plaintiff sold artificial legs in unfair competition with brother, 
after expiration of period in which he had right to use brother’s trade- 
name and sell brother’s product, he will not be required to account for 
profits and damages during such period, in view of impossibility in deter- 
mining portion attributable solely to wrongful use of name. 319 
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